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andate, makes them as ifvalid as the constitution had not
been adopted.

do notWe decide to the effect of theas constitution upon
of that,the'charter the arebut of as thecompany; opinion

had commenced for condemnation be-company proceedings
fore the of the constitution, such wereadoption proceedings

valid,continued as and bemust the charter.governed by
The isjudgment affirmed.

Judgment affirmed.

CherryJohn W.

v.

Carthage College.

locating1. Contract—construction. proposedWhere the committee aof
A,college required the proposedowner of a tract of land near the site of

laycollege,the to lots, give every eighththe same off into andtown lot to
college athe as condition to proposed site,the selection of the which he

do, C,until B a agreement, purchasedrefused to & verbalunder each a
land, includingthird interest of streets, alleys, demanded,the and the lots

acre; A,perat and C,§200 then with the consent of B & entered into a
agreement with college give demanded,written the to the lots which turned

lots; agreement providedout be six and college lots,to which that the
off, appraisedwhen laid should be subscriptionand considered as a of so

equallyto B, reservingmuch stock be A, C, them,divided between and to
however, right keep Held,the to the at appraisedlots their value: that the

byagreement, though alone, was, fact, agreement byexecuted A in an him
C, college, givingand B and to subscribe each two lots to the A two as be-

longing himself, holdingto and for trustee,two each of the others as the
legal title for them.

Subscription—construction. C, agreement, pur-2. B aand under verbal
which, bychased each an a A,undivided third of tract of land of after the

all,consent of A a agreement Carthage Collegeexecuted written to the to
lay off the land aninto addition to Carthage, give everythe town of and
eighth college,the uponlot to buildingscondition that the were located at

pointa land;near the which appraisedlots should be and as aconsidered
subscription equallyto be A, B, C, reservingdivided between and themto

option paythe to appraisedthe keepvalue and lots.the The land was
forty-eight lots,laid intoout collegesix of which the was un-entitled to

III,22—62d .
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shares,B subscribed threeappraisement,theiragreement. Beforeder the
“ lots,shares, including two or cashB, threewords:each,§100 in theseof

trustees,first ofoption of said B.” At -the electionthereof, at thein lieu
to’vote, and wassubscription entitle him Atopaid perB five cent of his

appraised,afterwardthe The lots weresix for lots.to vote votesallowed
making deedsby college, A$300,at than and sold theno them lesstwo of

withhis contracthaving repudiatedA verbalpurchaser.thetherefor to
land, college brought againstsuitin the thehim interestB to sell one-third

subscription Held, from the circumstanceshis :to the balance ofB recover
options agreementthe ofsimilarity reserved inof thethe case and theof

by B twothe subscribed were thesubscription, that two lotsA B’sand
fully paid insubscription was;A that B’sagreementthe ofmentioned in

purchase A, whichunder verbal oflots was to his an.dthe he entitledtwo
byper B before thepaymentthe of five centcollege received;the and that

pay subscrip-to an to hisnot be held be electionappraised, couldlots were
money.intion

the of Hancockto Circuit Court County;of ErrorWrit
Joseph Sibley, Judge, presiding.the Hon.

forPeterson, and theManier, Miller, plaintiffMessrs.
in error.

thefor defendant inDraper,H. error.W.Mr.

ofdelivered the theMr. Justice Sheldon Court:opinion

aan to theaction brought uponThis was subscription cap-
of Carthage College.ital stock

inof anevidence, showedThe book subscription agreement
the stock of the theto of num-capital collegefor subscription

after theof set subscriber’s toshares, each, name,$100ofber
the in thesubscription,which appellant’s followingappears

form:
“ three shares, two orCherry, including lots,John W. cash

the of saidthereof,lieu at option Cherry.”in
it to ourselves tofind address one ofnecessaryWe only

is,and that whether hasraised,the several questions Cherry
the of hiswith alternative part subscription—to givecomplied

in the of theas waslots,two contemplated subscrip-making
tion.
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the one Carlton hadPrevious to AY.subscription, George
of his instru-the committee theexecuted to locating college,

andunder heseal,ment in his hand whereby agreed,writing,
itof thein of the location where nowconsideration college

off a certain addition to the ofto townstands, lay Carthage,
“ I saidand as further tofurther follows:agreed agree give

theor stock to be formed forto aboutcollege, joint company
of the lots laidsaid when tocollege, off,building one-eighth

be selected as to-wit: said Carlton tofollows, choice ofhave
the first lotsseven wherever he choose and thethem,may

to have choice of the next two lotscollege company wherever
them,select and so on the numberthey may whole ofthrough

said lots.
“ isThis the condition that theagreement upon saidexpress

is located as above Thestated.college permanently college
off,laid to be andlots, when to be considered asappraised

of so much thestock to stock tosubscription ¿joint company,
be between me and Johndivided and Oli-equally AY.Cherry

andCarlton; if said Carlton,ver P. John andAY.Cherry,
P. desire to so,Oliver Carlton do are to thethey have privi-

theof said atlots theirlege value.”taking college, appraised
This bears date 8, 1870.agreement January
It in hadwas evidence that a committee been toappointed

of thelocate the site had selectedand the ofcollege, theground
but refused thesite, to locate it unless one-present college upon

inof the lots Carlton’s ected addition wereeighth proj subscribed;
and that theCarlton,Geo. AY. who land,owned refused to give

of him;the lots demanded himwent to andwhereupon Cherry
to himmade an offer hundredgive two dollars acre forper

half landan undivided interest in to be laidthe offproposed
theinto streets and and the lots tolots, including bealleys

P.to the and Oliver whoCarlton, wasgiven college; present,
a third theto take a interest samewillingnessexpressing upon

Carlton that ifAY. then said andterms, OliverGeorge Cherry
each, interest,P. Carlton and a thirdtake,would hepurchase

the terms the Awould verbalaccept proposed by college.
thenwas made Carlton,between AY.agreement George Cherry,
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offthat the the landand former shouldCarlton,Oliver P. lay
that thelot;theinto lots and everytown give college eighth

one-third interest in theeach, land;to have,two latter Avere
hun-at the rate of twoCarlton thereforand W.Georgepay

streets,acre thedred dollars for Avhole includingpiece,per
and lots to the werethey severallythealleys, college;going

lots,the of off the one-thirdone-third ofto expense layingpay
the and thelots,of the Avlien dividedmoney theypurchase

from' themoneyout of the first arisingremainder purchase
some-their share of the lots. Oliver P. Carlton paidsale of

andlots,the of off thetoward laying nothingthing expense
to for hisit,himself unable gavemore, and, finding pay up

in the land.interest
aand,the shortland,never towardanyCherry paid thing

theCarlton verbal25, 1871,before February repudiatedtime
sale to him.ofcontract

laid that theaddition Avas off into solots,The forty-eight
the six1870,entitled to 4,became June collegesix.college

the6, 1870,and Avereselected,Avere Augustlots appraised
and on the$300;of two of themany exceedingappraisement
theall sold1871,of wereFebruary, they by college,25th day

them for thanmoreselling $300.either tAvo.of
lots had the onesselected,the beencollege remainingAfter

Carlton,between John Cherry,divided W. W.GeorgeAvere
all and to-Carlton,P. they being present actingand Oliver

onand each name markedin the one’sdivision, beinggether
Carlton testi-on the W.him,taken by plat. Georgethe lots

of Jan-have executed thethat he Avould agreementfied never
therein,namedor the amount of lotshave8,1870, givenuary

andhimself,contract made between Cherry,the verbalforbut
insuch heCarlton; that, Avas, fact,P. by contract, giv-Oliver

of the lots named.one-thirdbuting
in all the circum-the ofthen, attendinglightIt appears,

of of W.8, Georgethat the 1870,stances, agreement January
Avhat turned out to be six to thelots,to college,Carlton, give,

P.him and andan Oliverby CherryinAvas, fact, agreement
the thelots to thateach, agree-to two college;give,Carlton
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ment was made in the name of Carlton,W. as theGeorge legal
but that hetitle was in should behim, as the realregarded

one-third of the land and theowner of lots to beonly agreed
andand that Oliver P. Carlton theCherry were,given; each,

under athereof,of one-third verbal contract ofowner purchase;
in Carlton’sthat,and wassubstance, to twoagreement give

himself, tofor as as trusteehim, and,lots forbelonging Cherry
toand P. two lots for each ofCarlton,Oliver asgive them, be-

to them.longing
madeBefore his theCherry addition hadsubscription been

and itinto so becamelots,laid off known thatforty-eight the
of lots to be for under thehim,number given ofagreement

was two. heWhen, then, made the8, 1870,January subscrip-
in of two we are oflots,tion he referred toquestion opinion

for,the lots he had contracted and hadtwo which been agreed
him in the name ofto be for CarltonW. thegiven George by

of and that he8, did not intendJanuary 1870, toagreement
in addition andthereto,lots that thesubscribe two subscription

inin of this clause thatwas agreement:view

lots when laid off to be“The and to becollege appraised
as of so much stock to the stocksubscriptionconsidered joint

be dividedto between me and John W.equallycompany,
P.and Carlton.”OliverCherry

further evidence that the madeA was withsubscription
ofthe is the thereference to agreement, similarity option

“in the it reads: If saidthem. In Carl-reserved agreement
P. desireton, so,and Oliver Carlton to doJohn W. Cherry,

of said lots atare to have the collegeprivilege takingthey
“In the it is: threevalue.”their subscriptionappraised

thecash in lieu atthereof,two orshares, lots, optionincluding
been theAnd must be taken to haveof suchsaid Cherry.”

in its behalf.of the or of those actingunderstanding appellee,
to aof was executed8, 1870, locatingThe Januaryagreement

and whotreasurer,itsof the H.committee W.college; "Draper,
drewthewith the fromhad been connected college beginning,



CakthageCheeky College.342 v. T.,[Jan.

of tlie Court.Opinion

and he had heard from thatthe he wasagreement, Cherryup
he had ofto or that Carlton an interestbought,buy,going

all the sixThe has lots. We thinkcollegein the land. got
entitled fromto,is all are both W. Carltonthat they George

a fair construction of theunder andsubscriptionand Cherry,
taken inof the former connectiontogether,the agreement

thecircumstances, two of lotsthe wereprovided anywith
in to $300.valueequal

and thea thevalue,of collegehavingThey being larger got
itthe must be held toby subscription,two lots contemplated

be discharged.
cent the sub-the of five ofperdo not paymentWe regard
to wholean election on his hispart payCherrybyscription

lots,of the as istwo insistedin cash instead uponsubscription
small;The amount was it was tonecessarycounsel.by appellee’s

of thattrustees;the first election tookbefore placeoratbe paid
been to thathave willing pay1870. Cherry might5,March

in the election.toin order participatesum
selected, and couldhad not then been CherrylotsThe college

at his lotswhat would beknown price ap-then havenot
exercisevalue, and could not his totheir optionorpraised,

thenit was not expectedquite probablyAgain,advantage.
theshares,the three words offorwouldlots paythe two.that

that.rather indicatingIhe subscription
to herethe view taken,a circumstance opposedasIt is urged

election of trustees,for the Carltonthe first meetingatthat
andlots under histhe agreement,for givensix votesvoted

on the amount ofthree votestime,the same gaveatCherry,
is is a fact to showtrue,itThis, tendinghis subscription.

8,ofand Carlton’s agreement Januarythat the subscription
itbut we do notother,of each1870, regardwere independent

himself cast nothat direction.fact in Cherrya controllingas
entitled to.he wasthanmore votes

tobe allowedwas made that CarltonmotiontheIt seems
had not thenand the lotshim, asbythe lotsfor givenvote

of how votesvalued, manythe aroseor questionselectedbeen
it the lots wereand that concludedwasentitled to,he was
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to selected andcome be appraised,When they§600.worth
Carlton more§1,200.at seemingly gavewerethey appraised

at the on the wetime,entitled tothan he was theoryvotes
of the value of the lotsBut the uncertaintyhave adopted.

entitled cast inhow were to bemade it uncertain votesmany
Carlton castthem; showed,as the resultand,to reallyrespect

inhe entitled to to histhan respectno more votes was justly
itand that of Oliver P. Carlton. Hadinterestown appeared

had an interest that Carlton should not cast anyCherrythat
than he entitled therenumber of votes was rightly to,greater

in thishave been more force circumstance.would
histhat is admitted toIt is true payCherry subscription

in lots he never for. But thepaid any thingvery cheaply
Carlton,on that scorecause of is withonly just complaint

as the is,The itonly whether hasquestion respects appellee
isthat it entitled to as thebyall contemplated subscrip-got

hadno been the lots con-made,tion. Although payment
for and P.Oliver Carlton must be taken astracted by Cherry

tobeen selected and turned over the not as thehaving college,
theCarlton,W. but as those of former,lots of two andGeorge

to them virtue of their verbal contract ofbyas belonging pur-
It done on ofwas the W. Carl-part Georgechase. something

and hecontract,of the afterward didton in part performance
theof in of the re-further acts divisionpart performance

of the lots with andmainder. Oliver P. andCherry Carlton,
names on the ontheir as owners lots the whichplatmarking

■in the division. The contract treatedtheir share wasfell to
as valid and a shortCarlton time before Feb-subsistingby

to25, 1871, for ofby applying Cherry payment purchase-ruary
it;under and it was not until after this time that themoney

was ever W. Carlton.contract repudiated by George
The of the court below must be and thejudgment reversed

remanded.cause
reversed.Judgment


